HEES (B : EE)

S<EREEVTESMERERLZ
W E RS

TBstRR © 2B AR IRRE
TR - EREREE

1



A [11= T 3
B - EEEVARESEEMERANEE............. 3
S FEMERNRGBEFEERSEH. ............ 4
B MO . 5
B DB, ... 6
B e e 7
- 46



22

Ij
EEENAEME 1997 e T8 TSRS EMERILIE , T Mt
BRI TET A BV ERIUSET 275 - LA TR SR S B AR E S
IODAEETRER4 - (CE(EREE ~ DA - BRI EARIFNE I & B EF 2R
A > 0 b &R Z MR ETRT - [BHEJER ~ 72Ul ~ ENEEZ AR (R - %
FMHEER 2001 FEEEFTHE—K - £ 2006 £ 9 B > NEER EfE A EREE S
FEENAEMEE) B B USEE BM E MEE R E% T WAEHEE
o ShEm T EFEAEEMREL (the Digital Millennium Copyright Act) , %f
HENmZEE AR TEVE S ERIUIER - RIEHEEE BEASED -
USRS Z AN L G U R 7 A B AT A AR R T HEBN AR » A Sy ERL
RUCE B ERIUIRATS - NMEHR LS ErRAER Y R GUERSIrlE - S REfEmY
A TR AN EERRIDEEM AT R - SEIEDEENS 1997 FHIEARES -
G - 480 2001 4F ~ 2000 FAILMERT » HEEZE 343 H (CREMHE) - 3
BB - 7R TN - N Az FHEER R E BN 'R T e B ERE
USERF2% » AR ERILLaz T &5/ \FERA YU (forfeiture) HYERIIMN
LAA4H B -

i

R - EEREASESE SV ERZ ATRE

SEEI ENEEE =B T AR A BUETTVE B AU IR H 1Y -

— ~ IR Tax " BRI IRE B/ NE ) (CCIPS) » EZEA =
FEHERIERE - 2t —HEA BN EEMAERIREE SR/ - 2K
& BT R E BN B R B E R UIR R - ERE R AHRE KT E
JEEBFTA I B R SRR - FER s 2B 0YBhHERZEE (Assistant U.S.
Attorneys) FefEHIIGRATI 2R IERYZIE -

- AR e DRI E - THEE B ERIUSE - #EAE 94 (B3

3



EEZM R HETREEWAE > NtEESE gfse 20— IRAREE
W R A EERE | (CHIP) AV % - S —(ERER R EWMAE - Bk
I AR BRI RS S R UIR R F SR e R B - B S e e s
EMAENEIEEHGEEA - HAT2RIEGA 230 7 HIP REE

=~ CHIP B KIE(H ERTE CHIP i BEHVAE4% - & (8 CHIP B2
Ry E Y — B2 51 SRAY B EAR 2 B 4H AR - CHIP B SRES VAR g @ s 2
W EERE S BRI U TR R B YIS - SRR T IS A R MR BRI T -
EERFRIAVAHERE TRV IETEREEE - ZFREEE KABHUE SRRV EAVILTE - 165 -
BT FHIUTR - AFEREA 35 - GRS EFI R HA D B4 RS 2 & HYIE TR - CHIP
BirHpk S Mt & mFIsitEtas s -~ B A - it &5 U] E s S AErE
HE NI > WETTFUIRAVTADS - HATe3s3taea 25 B CHIP B > Bk AT
TEH A st & AU SE E &Y 150 447 CHIP A2 B4 » 7% 25 {i#l CHIP BAr&yH
80 “BTEEERIANT]

2 - FEVERIIE IR REFETEEEH

— RIS RERE A ] LIS B A A RO EaYRe - EHEE
HEA REREE AR (HALHA - ARV EEILIE - i B B WIRE T - 24
SRR A R EPR Z KM B S E A -

MM ERIIIR U S » R HEARRE(LEBUARIL - ERIEEHY 2006
3 A 16 HflE "4%kms{i L ) (Stop Counterfeiting in Manufactured
Goods ) , #& AFEA AT QWU e 2 #al& - I BT —E0 i s — M f2 iy - (2
AEFEFEINIWERE - RN EEREE - BIERE ~ B E M S A B EF - DA
T RIATBUZYL ~ IS REGU B FEEEBEIE HILA 4850

— ~ fTBUR R
TTBURWUEE IR EREDTHEATES - Bl BEREKERIIRIE 17 U.S.C.509(b)
603(C) ZAE » 1 ~ IS SHIR H B MEE 1 2 (R h - (B EhiEE K& AR

4



FEEEER 50 B (8RN AINEEELUITERERF2UX -

=~ RERMERWIER
R NFE R Z B KA FIESAERY - FISEFER-Z% A (in personam action) » f&
B E 2 ERLLY  MREREEAIZEY) (in rem action) @ JRRIANGR
GBI WEITA 27 RE g W] DRSS ST 2 E (SR B A0 TRE
FIAALIE > $ 0] R R WU ARHY ©

B~ AR E R
& E R B EEERERBFE ISR it BEE TREA]

R E R 2 2%

— - MY APEAMNE  ERERER T WPIERCL - TARE AT DASOE S SN
EARZ VTP (A 58 -

= BEELERFERT REE HFEHAIUIESLE (preponderance of
the evidence) * M ZFHYIEIR H Z AL TR ML FHAILTE - EAEERE
Fe - RIRE s Z s S A 5 USE -

=~ DEGSHIEBT AREFERE: REEFAFRES AT HEENET
RURER > PIATEIR EEE T RS Z e IR EE 22U -

a -~ VIR Z BRI | e PRI S 2V - SRS B 5
WOk & 2 M - RILASEE RERE P TURE -

I RERERES  REEGHIREEF T ASE R - iR R R

S

HERF 2S5 -
N AT R E AR REITEAER - MG BUR R S B e Y D
& -

t o RER EATTBUZWHE AT E AR T > & AU TR Fe AR TR Ry AR
AR WHEAHEEFEREEER -

5



FREHES E S =B A [E] > MR R ST ME PR ES B 2 B E B f
& o

h ~ LSRR

HEES N S FERE (R A R # L AE H BB IR [ED - B0 e
SfEti A A UUIEATTS - A DITRAVZEM » B fERF RIS T BRVA R -
A2 FEEUAR ERRE » R EZ B8N - HETTBURRILERE - B2 RES
T ~ RUURFEE SV ER Z V)i - DURESVE SV EIRIR Z R -

H#E > AR IRAE S =R v EREAH T REEREER
HTEARE S o SHETEGE TPHIHEE RUARE S QUCHIUSERTTS - PREE HAENE
e > FRE I EEE FIPAE &0 th—aa TS i 2 (R 5 AL
ZAgE - FEEATAEESTHAR: IR EETRLBE M 6 (8 H DL B2 #id > 15
R BT B R A RSO RBUUIRAT R 23 BEZRIE — 1A AU S R EE
B RFEER By 2 o] LMERE IR AR E B ARGRIE RIS  (EEMA TR I
—EMR > RS B S E R RSO rI Bz LA R SR
ZHELIE e B RE 2 R E S ER



ek —

KB i = A N E TR R

— N J

Ull

SRR G AT 1984 FRTiEME T SRk e A% ((RIFTEEAYT 1984
FEARREEINEEAZE ) - the Bail Reform Act of 1984) » HF T
TERE RIS FRINSERTa VAR 3142 R - RSP A B EHIZ RN
il A (BEIEE) JACH s E BT S - g BTN UAAR:
PR 2 sE - BOAEH BN - (—) FIUFE () HwEE
RSEMEEERGERIVILTE s (=) SERE R 10 S A EIER
aedU5E 5 (2 FrU A EESE (felony )0 HoRy Bt =FCRIRRIUSEAY =AU

4

43
153

(M9) #eEARERAT ~ F AR T - B - 5F L0

Ull

NEEHEEZE -

PRI > EHYA s DL R %0 A 218 S R B A S T B IRk P PR e
WE'E LSRR - BEEZAZERNF RN ARE - NIt
BN RE IR A RIS E BT oS - AT — - &

F 1987 £F » FEARiiAiE United States v. Salerno —ZEFToRiZ £

i

WARER AR AR ENFEE PR G HE T



TEMRAE NECEEHCE - 2t SUAER ERINE AT (EIR) BTy

BEEER TES K

“ EPIEEH

#45 Anthony Salerno il Vincent Caforo — A#H#% 29 IHFEX »
EFETEIR - SHEVETE - THELR A B SIUIREE - 1986 423 H 21
H - g B & — A IRBERI T LURH - RIS
5 3142 (538 ()31 (RISt 7 ARE R SRR e 2 — AN AL » 15 (ml g
Fogg A ERRARER M BT B Ry b BRAZE RN FE A AR E
R o WSRO FEARERY Ry FRA TR R EIAS IS SRR
NEENIEERFPIREIFA] - RELRES 1 RARVENEOE - mEE
AL LS = AR -

SR AR 1987 45 9 B 23 B E » 58 By Ll R R
EUCEERNFRIEEMIRUE N AE R - Bl ] EIRABryH]
e EINERIRIB R S ARV E R E S IO - s AT
SRR oA L AR Y ER Rk - ARG IR Abe s & 4Rt 7
BN R ARV ERHEUE -

= REEEEE



I5rFE 1984 FEORIEEIN I AT M RN RS TG BRI
"TEERER (Due Process Clause) HIPRIE ? MUBEENEES/\
WA EIRAGHE: T 2L AR RS | (proscription against excessive
bail) HIRLE ? FHIEEMAVME - FTREME (penal ) BEHEAFTT

B HIZE &0 R#E (regulation) ?

a -~ B A 2B R A

ffE#A Marshall ~ Brennan ~ Stevens U AREERREER - H
ZROEE AIFREIFS 1984 FEORESIURAEAIREHAY - d175%
BRENILE R RIDAE §IHENEEI R A Gty s EE A -
M s E AR+ R - Z0AZE 5V IR ESE e E 1t o
T B e IE RV IR £ AU SR s E 2 P - I el IE
B2 N —HEREZE - T o A bl > IRIL R FR e e A el
BB RIEEMAVEE » B GARTTBOREME - MRER A
SHBREERERFFEA LEMNIIORE -

Al A T e G NG SPNE= g S sl F IR S8 7 4
&> ([H[ER T I — AR e AR FE A L& AR
TEIL N RS - RIE L R e A ZE RS SR 3R A5 3142
{755 (e)H » fe HEBEMEAEP T - E oA =3 S HIEL



(probable cause) sREA#SEIL TASE 5 Ihoh - K7 i WVETE H HHE
HEASIRIIAVEEEE (clear and convincing evidence )’ RIREE
bR T BT LAY - B D7 A P DARE Rt S BT A Y42
M - 3 MU EE R AR MEH LR R IREE - R
{ENHINE B HIEEILZ R -

S TR RS A B N EEAS U BRI - b
TREBEIARFTNE R (R R Fam AR RE Ryt A28 A S T Bk El]
JE LB SR » Bl AR R R A ZE AR B N BRI B
{FRK - ROEE MR R EIES /IS BRI AR T 1 &5 48 =8 B OREY
FER > JREIERRRE I - EAOEZENRZORIEATA AT IE I N &R A
TEMEHIPReS SRR -

T~ 4558

N RSN ST =R - OHAE AT ES T - NELSE
B RIS HEENN SR e PRIV IE R - EHERE TS
G2 o ZNIM » SRR FS e e ARe A RE Y B URE R I EAE ST A 5 B
AFERIME. > BEERF A ERVEE » SR REEMETE = Dt &
AR B 5 BB LSS © 1£ 2006 £F Hudson v. Michigan (FHH&5S
B 148 —Fd » KIEE Scalia &2 ESESE PR ERITFEENL

10



SRR Ry— 1 e R s i 2 iR TR M E A DA EIE KNGS
BRI AR 7 - 2385 |4t E B SEBIFR i = A i AR B LU
EHe 28 HEEIAS 480 United States .v Salerno —ZEF B
875 B TS AR R M AR AR S B (R T E— AN 528 o SUTACS
FAEINAT H R N Ty S SRR A O 221 - RS R At —(E R [E Ry
A AN B R B B FE S AR A e e P Y 25 (K -

11



Appendix

1. BEFSHIEESRAYA © 18 USC 3142

Release or detention of a defendant pending trial

(a) In general. Upon the appearance before a judicial officer of a person charged with
an offense, the judicial officer shall issue an order that, pending trial, the person
be--

(1) Released on personal recognizance or upon execution of an unsecured appearance
bond, under subsection (b) of this section;

(2) released on a condition or combination of conditions under subsection (c¢) of this
section;

(3) temporarily detained to permit revocation of conditional release, deportation,
or exclusion under subsection (d) of this section; or

(4) detained under subsection (e) of this section.

(b) Release on personal recognizance or unsecured appearance bond. The judicial officer
shall order the pretrial release of the person on personal recognizance, or upon

execution of an unsecured appearance bond in an amount specified by the court, subject
to the condition that the person not commit a Federal, State, or local crime during the
period of release and subject to the condition that the person cooperate in the collection
of a DNA sample from the person if the collection of such a sample is authorized pursuant

to section 3 of the DNA Analysis Backlog Elimination Act of 2000 (42 U.S.C. 14135a),

unless the judicial officer determines that such release will not reasonably assure the
appearance of the person as required or will endanger the safety of any other person

or the community.

(c) Release on conditions.

(1) If the judicial officer determines that the release described in subsection (b)
of this section will not reasonably assure the appearance of the person as required or
will endanger the safety of any other person or the community, such judicial officer
shall order the pretrial release of the person--

(A) subject to the condition that the person not commit a Federal, State, or local
crime during the period of release and subject to the condition that the person cooperate

in the collection of a DNA sample from the person if the collection of such a sample
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1s authorized pursuant to section 3 of the DNA Analysis Backlog Elimination Act of 2000
(42 U.S.C. 14135a); and

(B) subject to the least restrictive further condition, or combination of

conditions, that such judicial officer determines will reasonably assure the appearance
of the person as required and the safety of any other person and the community, which
may include the condition that the person--

(1) remain in the custody of a designated person, who agrees to assume
supervision and to report any violation of a release condition to the court, if the
designated person is able reasonably to assure the judicial officer that the person will
appear as required and will not pose a danger to the safety of any other person or the
community;

(11) maintain employment, or, if unemployed, actively seek employment;

(111) maintain or commence an educational program;

(iv) abide by specified restrictions on personal associations, place of abode,
or travel;

(v) avoid all contact with an alleged victim of the crime and with a potential
witness who may testify concerning the offense;

(vi) report on a regular basis to a designated law enforcement agency, pretrial
services agency, or other agency;

(vii) comply with a specified curfew;

(vii1) refrain from possessing a firearm, destructive device, or other
dangerous weapon;

(ix) refrain from excessive use of alcohol, or any use of a narcotic drug or
other controlled substance, as defined in section 102 of the Controlled Substances Act
(21 U.S.C. 802), without a prescription by a licensed medical practitioner;

(x) undergo available medical, psychological, or psychiatric treatment,
including treatment for drug or alcohol dependency, and remain in a specified institution
if required for that purpose;

(x1) execute an agreement to forfeit upon failing to appear as required,
property of a sufficient unencumbered value, including money, as is reasonably necessary
to assure the appearance of the person as required, and shall provide the court with
proof of ownership and the value of the property along with information regarding
existing encumbrances as the judicial office may require;

(x11) execute a bail bond with solvent sureties; who will execute an agreement
to forfeit in such amount as is reasonably necessary to assure appearance of the person
as required and shall provide the court with information regarding the value of the assets
and liabilities of the surety if other than an approved surety and the nature and extent

of encumbrances against the surety's property; such surety shall have a net worth which
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shall have sufficient unencumbered value to pay the amount of the bail bond;

(x111) return to custody for specified hours following release for employment,
schooling, or other limited purposes; and

(x1v) satisfy any other condition that is reasonably necessary to assure the
appearance of the person as required and to assure the safety of any other person and
the community.

In any case that involves a minor victim under section 1201, 1591, 2241, 2242,
2244(a)(1), 2245, 2251, 2251A, 2252(a)(1), 2252(a)(2), 2252(a)(3), 2252A(a)(1),
2252A(a)(2), 2252A(a)(3), 2252A(a)(4), 2260, 2421, 2422, 2423, or 2425 of this title
[18 USCS 71201, 1591, 2241, 2242, 2244(a)(1), 2245, 2251, 2251A, 2252(a)(1), (2), (3),
2252A(a) (1), (2), (3), (4), 2260, 2421, 2422, 2423, or 2425], or a failure to register
offense under section 2250 of this title [18 USCS 722507, any release order shall contain,

at aminimum, a condition of electronic monitoring and each of the conditions specified
at subparagraphs (iv), (v), (vi), (vii), and (viii).

(2) The judicial officer may not impose a financial condition that results in the
pretrial detention of the person.

(3) The judicial officer may at any time amend the order to impose additional or

different conditions of release.

(d) Temporary detention to permit revocation of conditional release, deportation, or
exclusion. If the judicial officer determines that--
(1) such person--
(A) is, and was at the time the offense was committed, on--
(1) release pending trial for a felony under Federal, State, or local law;
(11) release pending imposition or execution of sentence, appeal of sentence
or conviction, or completion of sentence, for any offense under Federal, State, or local
law; or
(111) probation or parole for any offense under Federal, State, or local law;
or
(B) 1s not a citizen of the United States or lawfully admitted for permanent
residence, as defined in section 101(a)(20) of the Immigration and Nationality Act (8
U.S.C. 1101(a)(20)); and

(2) the person may flee or pose a danger to any other person or the community;

such judicial officer shall order the detention of the person, for a period of not more
than ten days, excluding Saturdays, Sundays, and holidays, and direct the attorney for
the Government to notify the appropriate court, probation or parole official, or State

or local law enforcement official, or the appropriate official of the Immigration and
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Naturalization Service. If the official fails or declines to take the person into custody
during that period, the person shall be treated in accordance with the other provisions
of this section, notwithstanding the applicability of other provisions of law governing
release pending trial or deportation or exclusion proceedings. If temporary detention
1s sought under paragraph (1)(B) of this subsection, the person has the burden of proving
to the court such person's United States citizenship or lawful admission for permanent

residence.

(e) Detention.

(1) If, after a hearing pursuant to the provisions of subsection (f) of this section,
the judicial officer finds that no condition or combination of conditions will reasonably
assure the appearance of the person as required and the safety of any other person and
the community, such judicial officer shall order the detention of the person before trial.

(2) In a case described in subsection (f)(1) of this section, a rebuttable presumption
arises that no condition or combination of conditions will reasonably assure the safety
of any other person and the community if such judicial officer finds that--

(A) the person has been convicted of a Federal offense that i1s described in
subsection (f)(1) of this section, or of a State or local offense that would have been
an offense described in subsection (f)(1) of this section if a circumstance giving rise
to Federal jurisdiction had existed;

(B) the offense described in subparagraph (A) was committed while the person was
on release pending trial for a Federal, State, or local offense; and

(C) a period of not more than five years has elapsed since the date of conviction,
or the release of the person from imprisonment, for the offense described in subparagraph
(A), whichever 1s later.

(3) Subject to rebuttal by the person, it shall be presumed that no condition or
combination of conditions will reasonably assure the appearance of the person as required
and the safety of the community if the judicial officer finds that there is probable
cause to believe that the person committed--

(A) an offense for which a maximum term of imprisonment of ten years or more is
prescribed in the Controlled Substances Act (21 U.S.C. 801 et seq.), the Controlled
Substances Import and Export Act (21 U.S.C. 951 et seq.), or chapter 705 of title 46
[46 USCS 270501 et seq.];

(B) an offense under section 924(c), 956(a), or 2332b of this title [18 USCS 7924(c¢c),
956(a), or 2332b];

(C) an offense listed in section 2332b(g)(5)(B) of title 18, United States Code

[18 USCS 72332b(2)(5)(B)], for which a maximum term of imprisonment of 10 years or more

1s prescribed;
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(D) an offense under chapter 77 of this title [18 USCS it 1581 et seq.] for which

a maximum term of imprisonment of 20 years or more is prescribed; or

(E) an offense involving a minor victim under section 1201, 1591, 2241, 2242,
2244(a)(1), 2245, 2251, 2251A, 2252(a)(1), 2252(a)(2), 2252(a)(3), 2252A(a)(1l),
2252A(a)(2), 2252A(a)(3), 2252A(a)(4), 2260, 2421, 2422, 2423, or 2425 of this title
[18 USCS 71201, 1591, 2241, 2242, 2244, (a)(1), 2245, 2251, 2251A, 2252(a) (1), 2252(a)(2),
2252(a)(3), 2252A(a) (1), 2252A(a)(2), 2252A(a)(3), 2252A(a)(4), 2260, 2421, 2422, 2423,
or 2425].

(f) Detention hearing. The judicial officer shall hold a hearing to determine whether
any condition or combination of conditions set forth in subsection (c¢) of this section
will reasonably assure the appearance of the person as required and the safety of any
other person and the community--
(1) upon motion of the attorney for the Government, in a case that involves--
(A) a crime of violence, a violation of section 1591 [18 USCS 715917, or an offense

listed 1n section 2332b(g)(5)(B) [18 USCS ?2332b(g)(5)(B)] for which a maximum term of

imprisonment of 10 years or more is prescribed;
(B) an offense for which the maximum sentence is life imprisonment or death;
(C) an offense for which a maximum term of imprisonment of ten years or more is
prescribed in the Controlled Substances Act (21 U.S.C. 801 et seq.), the Controlled
Substances Import and Export Act (21 U.S.C. 951 et seq.), or chapter 705 of title 46
[46 USCS it 70501 et seq.];

(D) any felony if the person has been convicted of two or more offenses described

in subparagraphs (A) through (C) of this paragraph, or two or more State or local offenses
that would have been offenses described in subparagraphs (A) through (C) of this
paragraph if a circumstance giving rise to Federal jurisdiction had existed, or a
combination of such offenses; or

(E) any felony that 1s not otherwise a crime of violence that involves a minor
victim or that involves the possession or use of a firearm or destructive device (as
those terms are defined in section 921 [18 USCS ?9211), or any other dangerous weapon,
or involves a failure to register under section 2250 of title 18, United States Code
[18 USCS 722507; or

(2) upon motion of the attorney for the Government or upon the judicial officer's

own motion, in a case that involves--

(A) a serious risk that such person will flee; or

(B) a serious risk that the person will obstruct or attempt to obstruct justice,
or threaten, injure, or intimidate, or attempt to threaten, injure, or intimidate, a

prospective witness or juror.
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The hearing shall be held immediately upon the person's first appearance before the
judicial officer unless that person, or the attorney for the Government, seeks a

continuance. Except for good cause, a continuance on motion of the person may not exceed
five days (not including any intermediate Saturday, Sunday, or legal holiday), and a
continuance on motion of the attorney for the Government may not exceed three days (not
including any intermediate Saturday, Sunday, or legal holiday). During a continuance,
the person shall be detained, and the judicial officer, on motion of the attorney for
the Government or sua sponte, may order that, while in custody, a person who appears
to be a narcotics addict receive a medical examination to determine whether such person
1s an addict. At the hearing, the person has the right to be represented by counsel,
and, 1f financially unable to obtain adequate representation, to have counsel appointed.
The person shall be afforded an opportunity to testify, to present witnesses, to

cross-examine witnesses who appear at the hearing, and to present information by proffer
or otherwise. The rules concerning admissibility of evidence in criminal trials do not
apply to the presentation and consideration of information at the hearing. The facts
the judicial officer uses to support a finding pursuant to subsection (e) that no

condition or combination of conditions will reasonably assure the safety of any other
person and the community shall be supported by clear and convincing evidence. The person
may be detained pending completion of the hearing. The hearing may be reopened, before
or after adetermination by the judicial officer, at any time before trial if the judicial
officer finds that information exists that was not known to the movant at the time of
the hearing and that has a material bearing on the i1ssue whether there are conditions
of release that will reasonably assure the appearance of the person as required and the

safety of any other person and the community.

(g) Factors to be considered. The judicial officer shall, in determining whether there
are conditions of release that will reasonably assure the appearance of the person as
required and the safety of any other person and the community, take into account the
available information concerning--

(1) the nature and circumstances of the offense charged, including whether the offense
1s a crime of violence, a violation of section 1591 [18 USCS ?1591], a Federal crime
of terrorism, or involves a minor victimor a controlled substance, firearm, explosive,
or destructive device;

(2) the weight of the evidence against the person;

(3) the history and characteristics of the person, including--

(A) the person's character, physical and mental condition, family ties, employment,

financial resources, length of residence in the community, community ties, past conduct,
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history relating to drug or alcohol abuse, criminal history, and record concerning
appearance at court proceedings; and
(B) whether, at the time of the current offense or arrest, the person was on

probation, on parole, or on other release pending trial, sentencing, appeal, or
completion of sentence for an offense under Federal, State, or local law; and

(4) the nature and seriousness of the danger to any person or the community that would
be posed by the person's release. In considering the conditions of release described
in subsection (¢)(1)(B)(x1) or (¢c)(1)(B)(x11) of this section, the judicial officer may
upon his own motion, or shall upon the motion of the Government, conduct an inquiry into
the source of the property to be designated for potential forfeiture or offered as
collateral to secure a bond, and shall decline to accept the designation, or the use
as collateral, of property that, because of its source, will not reasonably assure the

appearance of the person as required.

(h) Contents of release order. In a release order issued under subsection (b) or (c)
of this section, the judicial officer shall--

(1) include awritten statement that sets forthall the conditions towhich the release
1s subject, in a manner sufficiently clear and specific to serve as a guide for the
person's conduct; and

(2) advise the person of--

(A) the penalties for violating a condition of release, including the penalties
for conmitting an offense while on pretrial release;

(B) the consequences of violating a condition of release, including the immediate
issuance of a warrant for the person's arrest; and

(C) sections 1503 of this title [18 USCS ?1503] (relating to intimidation of
witnesses, jurors, and officers of the court), 1510 [18 USCS ?1510] (relating to

obstruction of criminal investigations), 1512 [18 USCS ?1512] (tampering with a witness,
victim, or an informant), and 1513 [18 USCS ?1513] (retaliating against a witness, victim,

or an informant).

(1) Contents of detention order. In a detention order issued under subsection (e) of
this section, the judicial officer shall--

(1) include written findings of fact and a written statement of the reasons for the
detention;

(2) direct that the person be conmitted to the custody of the Attorney General for
confinement in a corrections facility separate, to the extent practicable, from persons
awaiting or serving sentences or being held in custody pending appeal;

(3) direct that the person be afforded reasonable opportunity for private
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consultation with counsel; and

(4) direct that, on order of a court of the United States or on request of an attorney
for the Government, the person in charge of the corrections facility in which the person
1s confined deliver the person to a United States marshal for the purpose of an appearance

in connection with a court proceeding.

The judicial officer may, by subsequent order, permit the temporary release of the person,
in the custody of a United States marshal or another appropriate person, to the extent
that the judicial officer determines such release to be necessary for preparation of

the person's defense or for another compelling reason.

(j) Presumption of innocence. Nothing in this section shall be construed as modifying

or limiting the presumption of innocence.
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OPINIONBY:

REHNQUIST

OPINION:

CHIEF JUSTICE REHNQUIST delivered the opinion of the Court.

[1A] [2A] [3A]The Link Int. HNA Bail Reform Act of 1984 (Act)

allows a federal court to detain an arrestee pending trial 1f the

Government demonstrates by clear and convincing evidence after an

adversary hearing that no release conditions "will reasonably assure
. the safety of any other person and the community." The United

States Court of Appeals for the Second Circuit struck down this

provision of the Act as facially unconstitutional, because, in that

court's words, this type of pretrial detention violates "substantive due

process." We granted certiorari because of a conflict among the

Courts of Appeals regarding the validity of the Act. nl 479 U.S. 929

Shepardize (1986). Link Quick HoldingA We hold that, as against the

facial attack mounted by these respondents, the Act fully comports

with constitutional requirements. We therefore reverse.

nl Every other Court of Appeals to have considered the validity of

the Bail Reform Act of 1984 has rejected the facial constitutional

challenge. United States v. Walker, 805 F.2d 1042 shepardize (CALl

1986); United States v. Rodriguez, 803 F.2d 1102 shepardize (CAll

1986); United States v. Simpkins, 255 U. S. App. D. C. 306 Shepardize ,

801 F.2d 520 Shepardize (1986); United States v. Zannino, 798 F.2d

544 shepardize (CAl 1986); United States v. Perry, 788 F.2d 100

shepardize (CA3), cert. denied, 479 U.S. 864 shepardize (1986); United
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States v. Portes, 786 F.2d 758 sShepardize (CA7 1985).

I

Responding to "the alarming problem of crimes committed by

persons on release," S. Rep. No. 98-225, p. 3 (1983), Congress
formulated the Bail Reform Act of 1984, 18 U. S. C. § 3141 shepardize

et seq. (1982 ed., Supp. III), as the solution to a bail crisis in the
federal courts. The Act represents the National Legislature's
considered response to numerous perceived deficiencies in the

federal bail process. By providing for sweeping changes in both the
way federal courts consider bail applications and the circumstances
under which bail i1s granted, Congress hoped to "give the courts
adequate authority to make release decisions that give appropriate
recognition to the danger a person may pose to others if released.”

S. Rep. No. 98-225, at 3.

To this end, § 3141(a) of the Act requires a judicial officer to
determine whether an arrestee shall be detained. [HN1] Section

3142(e) provides that "if, after a hearing pursuant to the provisions of
subsection (f), the judicial officer finds that no condition or
combination of conditions will reasonably assure the appearance of

the person as required and the safety of any other person and the
community, he shall order the detention of the person prior to trial."
[HN2] Section 3142(f) provides the arrestee with a number of
procedural safeguards. He may request the presence of counsel at

the detention hearing, he may testify and present witnesses in his
behalf, as well as proffer evidence, and he may cross-examine other
witnesses appearing at the hearing. If the judicial officer finds that no
conditions of pretrial release can reasonably assure the safety of
other persons and the community, he must state his findings of fact

in writing, § 3142(1), and support his conclusion with "clear and
convincing evidence," § 3142(f).

The judicial officer i1s not given unbridled discretion in making the
detention determination. Congress has specified the considerations
relevant to that decision. These factors include the nature and
seriousness of the charges, the substantiality of the Government's
evidence against the arrestee, the arrestee's background and
characteristics, and the nature and seriousness of the danger posed
by the suspect's release. § 3142(g). Should a judicial officer order

Case Text Page 3
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detention, the detainee i1s entitled to expedited appellate review of
the detention order. §§ 3145(b), (c).

Respondents Anthony Salerno and Vincent Cafaro were arrested on

March 21, 1986, after being charged in a 29-count indictment

alleging various Racketeer Influenced and Corrupt Organizations Act
(RICO) violations, mail and wire fraud offenses, extortion, and
various criminal gambling violations. The RICO counts alleged 35

acts of racketeering activity, including fraud, extortion, gambling, and
conspiracy to commit murder. At respondents' arraignment, the
Government moved to have Salerno and Cafaro detained pursuant

to § 3142(e), on the ground that no condition of release would assure
the safety of the community or any person. The District Court held a
hearing at which the Government made a detailed proffer of

evidence. The Government's case showed that Salerno was the

"boss" of the Genovese crime family of La Cosa Nostra and that

Cafaro was a "captain" in the Genovese family. According to the
Government's proffer, based in large part on conversations

intercepted by a court-ordered wiretap, the two respondents had
participated in wide-ranging conspiracies to aid their i1llegitimate
enterprises through violent means. The Government also offered the
testimony of two of its trial witnesses, who would assert that Salerno
personally participated in two murder conspiracies. Salerno opposed
the motion for detention, challenging the credibility of the
Government's witnesses. He offered the testimony of several

character witnesses as well as a letter from his doctor stating that he
was suffering from a serious medical condition. Cafaro presented no
evidence at the hearing, but instead characterized the wiretap
conversations as merely "tough talk."

[4A]The District Court granted the Government's detention motion,
concluding that the Government had established by clear and

convincing evidence that no condition or combination of conditions of
release would ensure the safety of the community or any person:

"The activities of a criminal organization such as the Genovese

Family do not cease with the arrest of its principals and their release
on even the most stringent of bail conditions. The illegal businesses,
in place for many years, require constant attention and protection, or
they will fail. Under these circumstances, this court recognizes a

strong incentive on the part of its leadership to continue business as
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usual. When business as usual involves threats, beatings, and

murder, the present danger such people pose in the community 1s$
self-evident." 631 F.Supp. 1364, 1375 Shepardize (SDNY 1986). n2

[4B]

n2 Salerno was subsequently sentenced in unrelated proceedings

before a different judge. To this date, however, Salerno has not been
confined pursuant to that sentence. The authority for Salerno's
present incarceration remains the District Court's pretrial detention
order. The case is therefore very much alive and is properly
presented for our resolution.

Respondents appealed, contending that to the extent that the Bail
Reform Act permits pretrial detention on the ground that the arrestee
1s likely to commit future crimes, 1t 1S unconstitutional on its face.
Over a dissent, the United States Court of Appeals for the Second
Circuit agreed. 794 F.2d 64 Shepardize (1986). Although the court

agreed that pretrial detention could be imposed if the defendants
were likely to intimidate witnesses or otherwise jeopardize the trial
process, it found "§ 3142(e)'s authorization of pretrial detention [on
the ground of future dangerousness] repugnant to the concept of
substantive due process, which we believe prohibits the total
deprivation of liberty simply as a means of preventing future crimes."
Id., at 71-72 shepardize . The court concluded that the Government

could not, consistent with due process, detain persons who had not
been accused of any crime merely because they were thought to

present a danger to the community. Id., at 72 shepardize , quOoting
United States v. Melendez-Carrion, 790 F.2d 984, 100-1001 shepardize
(CA2 1986) (opinion of Newman, J.). It reasoned that our criminal

law system holds persons accountable for past actions, not
anticipated future actions. Although a court could detain an arrestee
who threatened to flee before trial, such detention would be

Case Text Page 4

permissible because it would serve the basic objective of a criminal
system -- bringing the accused to trial. The court distinguished our
decision in Gerstein v. Pugh, 420 U.S. 103 shepardize (1975), in which
we upheld police detention pursuant to arrest. The court construed

"o

Gerstein as limiting such detention to the "'administrative steps
incident to arrest.'" 794 F.2d, at 74 Shepardize , quoting Gerstein, supra,

at 114 shepardize . The Court of Appeals also found our decision in
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Schall v. Martin, 467 U.S. 253 Shepardize (1984), upholding postarrest,
pretrial detention of juveniles, inapposite because juveniles have a
lesser interest in liberty than do adults. The dissenting judge
concluded that on its face, the Bail Reform Act adequately balanced
the Federal Government's compelling interests in public safety
against the detainee's liberty interests.

I1

[1B] [2B] [3B] [5][HN3] A facial challenge to a legislative Act is, of
course, the most difficult challenge to mount successfully, since the
challenger must establish that no set of circumstances exists under
which the Act would be valid. Link Quick HoldingA The fact that the
Bail Reform Act might operate unconstitutionally under some
conceivable set of circumstances is insufficient to render it wholly
invalid, since we have not recognized an "overbreadth" doctrine
outside the limited context of the First Amendment. Schall v. Martin,
supra, at 269 shepardize , n. 18. We think respondents have failed to
shoulder their heavy burden to demonstrate that the Act is "facially"
unconstitutional. n3

n3 We intimate no view on the validity of any aspects of the Act that
are not relevant to respondents' case. Nor have respondents claimed
that the Act is unconstitutional because of the way it was applied to
the particular facts of their case.

Respondents present two grounds for invalidating the Bail Reform
Act's provisions permitting pretrial detention on the basis of future
dangerousness. First, they rely upon the Court of Appeals'

conclusion that the Act exceeds the limitations placed upon the
Federal Government by the Due Process Clause of the Fifth

Amendment. Second, they contend that the Act contravenes the

Eighth Amendment's proscription against excessive bail. We treat
these contentions in turn.

A

[6]The Due Process Clause of the Fifth Amendment provides that

[HN4] "No person shall . . . be deprived of life, liberty, or property,
without due process of law . . . ." This Court has held that [HN5] the
Due Process Clause protects individuals against two types of
government action. So-called "substantive due process" prevents the
government from engaging in conduct that "shocks the conscience,"

Rochin v. California, 342 U.S. 165, 172 shepardize (1952), or interferes
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with rights "implicit in the concept of ordered liberty," Palko v.
Connecticut, 302 U.S. 319, 325-326 shepardize (1937). When

government action depriving a person of life, liberty, or property
survives substantive due process scrutiny, it must still be
implemented in a fair manner. Mathews v. Eldridge, 424 U.S. 319,

335 shepardize (1976). This requirement has traditionally been referred

to as "procedural" due process.

[1C] [7A] Respondents first Link P. Arg.A argue that the Act violates
substantive due process because the pretrial detention it authorizes
constitutes impermissible punishment before trial. See Bell v.
Wolfish, 441 U.S. 520, 535, and n. 16 shepardize (1979). Link P. Arg. A
The Government, however, has never argued that pretrial detention
could be upheld if it were "punishment." The Court of Appeals

assumed that pretrial detention under the Bail Reform Act 1is
regulatory, not penal, and we agree that it 1is.

[7B] [8]As an initial matter, the Link Int. HNA mere fact that a
person 1S detained does not inexorably lead to the conclusion that

the government has imposed punishment. Bell v. Wolfish, supra, at

537 shepardize . To determine whether a restriction on liberty constitutes
impermissible punishment or permissible regulation, we first look to
legislative intent. Schall v. Martin, 467 U.S., at 269 shepardize . Unless
Case Text Page 5

Congress expressly intended to impose punitive restrictions, the

"o

punitive/regulatory distinction turns on "'whether an alternative
purpose to which [the restriction] may rationally be connected is
assignable for it, and whether 1t appears excessive in relation to the
alternative purpose assigned [to 1t]."" Ibid. Shepardize , quoting Kennedy
v. Mendoza-Martinez, 372 U.S. 144, 168-169 shepardize (1963).

[7CIWe conclude that Link Quick HoldingA the detention imposed

by the Act falls on the regulatory side of the dichotomy. The
legislative history of the Bail Reform Act clearly indicates that
Congress did not formulate the pretrial detention provisions as
punishment for dangerous individuals. See S. Rep. No. 98-225, at 8.
Congress instead perceived pretrial detention as a potential solution
to a pressing societal problem. Id., at 4-7 shepardize . There 1s no doubt
that preventing danger to the community i1s a legitimate regulatory

goal. Schall v. Martin, supra.

[7D]Nor are the incidents of pretrial detention excessive in relation to
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the regulatory goal Congress sought to achieve. [HN6] The Bail

Reform Act carefully limits the circumstances under which detention
may be sought to the most serious of crimes. See 18 U. S. C. § 3142
shepardize (f) (detention hearings available if case involves crimes of
violence, offenses for which the sentence is life imprisonment or
death, serious drug offenses, or certain repeat offenders). [HN7] The
arrestee 1s entitled to a prompt detention hearing, ibid., and the
maximum length of pretrial detention is limited by the stringent time
limitations of the Speedy Trial Act. n4 See 18 U. S. C. § 3161
Shepardize €t seq. (1982 ed. and Supp. III). Moreover, as in Schall v.
Martin, the conditions of confinement envisioned by the Act "appear
to reflect the regulatory purposes relied upon by the" Government.
467 U.S., at 270 shepardize . AS 1in Schall, the statute at i1ssue here Link
Int. HNA requires that detainees be housed in a "facility separate, to
the extent practicable, from persons awaiting or serving sentences or
being held in custody pending appeal." 18 U. S. C. § 3142 Shepardize
(1)(2). Link P. Arg. A We conclude, therefore, that Link Quick
HoldingA the pretrial detention contemplated by the Bail Reform Act
1s regulatory in nature, and does not constitute punishment before
trial in violation of the Due Process Clause.

n4 We intimate no view as to the point at which detention in a
particular case might become excessively prolonged, and therefore
punitive, in relation to Congress' regulatory goal.

The Court of Appeals nevertheless concluded that "the Due Process
Clause prohibits pretrial detention on the ground of danger to the
community as a regulatory measure, without regard to the duration of
the detention." 794 F.2d, at 71 shepardize . Link P. Arg. A Respondents
characterize the Due Process Clause as erecting an impenetrable
"wall" in this area that "no governmental interest -- rational,
important, compelling or otherwise -- may surmount." Brief for
Respondents 16.

[9AIWe do Link P. Arg.A not think the Clause lays down any such
categorical imperative. We have repeatedly held that the Link Int.
HNA Government's regulatory interest in community safety can, in
appropriate circumstances, outweigh an individual's liberty interest.
For example, in times of war or insurrection, when society's interest
1s at 1ts peak, the Government may detain individuals whom the

Government believes to be dangerous. See Ludecke v. Watkins, 335
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U.S. 160 shepardize (1948) (approving unreviewable executive power to
detain enemy aliens in time of war); Moyer v. Peabody, 212 U.S. 78,
84-85 Shepardize (1909) (rejecting due process claim of individual jailed
without probable cause by Governor in time of insurrection). Even
outside the exigencies of war, we have found that sufficiently
compelling governmental interests can justify detention of dangerous
persons. Thus, we have found no absolute constitutional barrier to
detention of potentially dangerous resident aliens pending

deportation proceedings. Carlson v. Landon, 342 U.S. 524, 537-542
Shepardize (1952); Wong Wing v. United States, 163 U.S. 228 Shepardize

(1896). We have also held that the government may detain mentally
unstable individuals who present a danger to the public, Addington v.
Texas, 441 U.S. 418 shepardize (1979), and dangerous defendants who

become incompetent to stand trial, Jackson v. Indiana, 406 U.S. 715,
731-739 shepardize (1972); Greenwood v. United States, 350 U.S. 366
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Shepardize (1956). We have approved of postarrest regulatory detention

of juveniles when they present a continuing danger to the

community. Schall v. Martin, supra Shepardize . Even competent adults

may face substantial liberty restrictions as a result of the operation of
our criminal justice system. If the police suspect an individual of a
crime, they may arrest and hold him until a neutral magistrate
determines whether probable cause exists. Gerstein v. Pugh, 420

U.S. 103 shepardize (1975). Finally, respondents concede and the

Court of Appeals noted that an arrestee may be incarcerated until

trial 1f he presents a risk of flight, see Bell v. Wolfish, 441 U.S., at 534
Shepardize , O a danger to witnesses.

[9B]Respondents characterize all of Link P. Arg. A these cases as
exceptions to the "general rule" of substantive due process that the
government may not detain a person prior to a judgment of guilt in a
criminal trial. Link P. Arg.A Such a "general rule" may freely be
conceded, but we think that these cases show a sufficient number of
exceptions to the rule that the congressional action challenged here
can hardly be characterized as totally novel. Given the wellestablished
authority of the government, in special circumstances, to

restrain individuals' liberty prior to or even without criminal trial and
conviction, we think that the present statute providing for pretrial

detention on the basis of dangerousness must be evaluated in
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precisely the same manner that we evaluated the laws in the cases
discussed above.

[1D] [3C] [10A][HN8] The government's interest in preventing crime

by arrestees is both legitimate and compelling. De Veau v. Braisted,
363 U.S. 144, 155 snepardize (1960). In Schall, supra shepardize , we
recognized the strength of the State's interest in preventing juvenile
crime. This general concern with crime prevention is no less
compelling when the suspects are adults. Indeed, "the harm suffered

by the victim of a crime is not dependent upon the age of the
perpetrator.” Schall v. Martin, supra, at 264-265 Shepardize . The Bail
Reform Act of 1984 responds to an even more particularized
governmental interest than the interest we sustained in Schall. The
statute we upheld in Schall permitted pretrial detention of any
juvenile arrested on any charge after a showing that the individual
might commit some undefined further crimes. Link Int. HNA The

Bail Reform Act, in contrast, narrowly focuses on a particularly acute
problem in which the Government interests are overwhelming. The

Act operates only on individuals who have been arrested for a

specific category of extremely serious offenses. 18 U. S. C. § 3142
shepardize (f). Congress specifically found that these individuals are far
more likely to be responsible for dangerous acts in the community
after arrest. See S. Rep. No. 98-225, at 6-7. Nor is the Act by any
means a scattershot attempt to incapacitate those who are merely
suspected of these serious crimes. The Government must first of all
demonstrate probable cause to believe that the charged crime has

been committed by the arrestee, but that is not enough. In a fullblown
adversary hearing, the Government must convince a neutral
decisionmaker by clear and convincing evidence that no conditions

of release can reasonably assure the safety of the community or any
person. 18 U. S. C. § 3142 Shepardize (f). While the Government's

general interest in preventing crime 1s compelling, even this interest
1s heightened when the Government musters convincing proof that

the arrestee, already indicted or held to answer for a serious crime,
presents a demonstrable danger to the community. Under these

narrow circumstances, society's interest in crime prevention is at its
greatest.

[1E] [10B]On the other side of the scale, of course, is the individual's

strong interest in liberty. We do not minimize the importance and
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fundamental nature of this right. But, as our cases hold, this right
may, in circumstances where the government's interest 1s sufficiently
weighty, be subordinated to the greater needs of society. We think
that Congress' careful delineation of the circumstances under which
detention will be permitted satisfies this standard. Link Quick
HoldingA When the Government proves by clear and convincing

evidence that an arrestee presents an identified and articulable
threat to an individual or the community, we believe that, consistent
with the Due Process Clause, a court may disable the arrestee from
executing that threat. Under these circumstances, we cannot
categorically state that pretrial detention "offends some principle of
justice so rooted in the traditions and conscience of our people as to
be ranked as fundamental." Snyder v. Massachusetts, 291 U.S. 97,
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105 Sshepardize (1934).

[2C]Finally, we may dispose briefly of Link P. Arg.A respondents'
facial challenge to the procedures of the Bail Reform Act. Link P.
Arg.A To sustain them against such a challenge, we need only find
them "adequate to authorize the pretrial detention of at least some
[persons] charged with crimes," Schall, supra, at 264 Shepardize ,

whether or not they might be insufficient in some particular
circumstances. We think they pass that test. As we stated in Schall,
"there 1s nothing inherently unattainable about a prediction of future
criminal conduct." 467 U.S., at 278 shepardize ; See Jurek v. Texas, 428
U.S. 262, 274 Shepardize (1976) (joint opinion of Stewart, POWELL,

and STEVENS, JJ.); 1d., at 279 (WHITE, J., concurring in judgment).
[2D][HN9] Under the Bail Reform Act, the procedures by which a
judicial officer evaluates the likelihood of future dangerousness are
specifically designed to further the accuracy of that determination.
Detainees have a right to counsel at the detention hearing. 18 U. S.
C. § 3142 Snepardize (f). They may testify in their own behalf, present
information by proffer or otherwise, and cross-examine witnesses

who appear at the hearing. Ibid. The judicial officer charged with the
responsibility of determining the appropriateness of detention is
guided by statutorily enumerated factors, which include the nature

and the circumstances of the charges, the weight of the evidence,

the history and characteristics of the putative offender, and the

danger to the community. § 3142(g). The Government must prove its
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case by clear and convincing evidence. § 3142(f). Finally, the judicial
officer must include written findings of fact and a written statement of
reasons for a decision to detain. § 3142(1). The Act's review
provisions, § 3145(c), provide for immediate appellate review of the
detention decision.

[1F] [2E]We think Link Quick HoldingA these extensive safeguards
suffice to repel a facial challenge. The protections are more exacting
than those we found sufficient in the juvenile context, see Schall,
supra, at 275-281 shepardize , and they far exceed what we found

necessary to effect limited postarrest detention in Gerstein v. Pugh,
420 U.S. 103 shepardize (1975). Given the legitimate and compelling
regulatory purpose of the Act and the procedural protections i1t offers,
we conclude that the Act i1s not facially invalid under the Due Process
Clause of the Fifth Amendment.

B

[3D]Respondents also Link P. Arg.A contend that the Bail Reform

Act violates the Excessive Bail Clause of the Eighth Amendment.

The Court of Appeals did not address this issue because i1t found that
the Act violates the Due Process Clause. Link P. Arg. A We think

that Link Quick HoldingA the Act survives a challenge founded

upon the Eighth Amendment.

[11]The Eighth Amendment addresses pretrial release by providing

merely that "excessive bail shall not be required." This Clause, of
course, says nothing about whether bail shall be available at all.
Respondents nevertheless contend that this Clause grants them a

right to bail calculated solely upon considerations of flight. They rely
on Stack v. Boyle, 342 U.S. 1, 5 Shepardize (1951), 1n which the Court
stated that "bail set at a figure higher than an amount reasonably
calculated [to ensure the defendant's presence at trial] is 'excessive'
under the Eighth Amendment." In respondents' view, since the Bail
Reform Act allows a court essentially to set bail at an infinite amount
for reasons not related to the risk of flight, 1t violates the Excessive
Bail Clause. Respondents concede that the right to bail they have
discovered in the Eighth Amendment is not absolute. A court may,

for example, refuse bail in capital cases. And, as the Court of

Appeals noted and respondents admit, a court may refuse bail when

the defendant presents a threat to the judicial process by intimidating

witnesses. Brief for Respondents 21-22. Respondents characterize
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these exceptions as consistent with what they claim to be the sole
purpose of bail -- to ensure the integrity of the judicial process.
[3E] [12]While Link Quick HoldingA we agree that a primary

function of bail 1is to safeguard the courts' role in adjudicating the guilt
or innocence of defendants, we reject the proposition that the Eighth
Amendment categorically prohibits the government from pursuing

other admittedly compelling interests through regulation of pretrial
Case Text Page 8

release. The above-quoted dictum in Stack v. Boyle is far too slender
a reed on which to rest this argument. The Court in Stack had no
occasion to consider whether the Excessive Bail Clause requires

courts to admit all defendants to bail, because the statute before the
Court in that case in fact allowed the defendants to be bailed. Thus,
the Court had to determine only whether bail, admittedly available in
that case, was excessive if set at a sum greater than that necessary
to ensure the arrestees' presence at trial.

The holding of Stack is illuminated by the Court's holding just four
months later in Carlson v. Landon, 342 U.S. 524 Shepardize (1952). In

that case, remarkably similar to the present action, the detainees had
been arrested and held without bail pending a determination of
deportability. The Attorney General refused to release the
individuals, "on the ground that there was reasonable cause to

believe that [their] release would be prejudicial to the public interest
and would endanger the welfare and safety of the United States." Id.,
at 529 (emphasis added) shepardize . The detainees brought the same
challenge that respondents bring to us today: the Eighth Amendment
required them to be admitted to bail. The Court squarely rejected this
proposition:

Link Int. HNA "The bail clause was lifted with slight changes from
the English Bill of Rights Act. In England that clause has never been
thought to accord a right to bail in all cases, but merely to provide
that bail shall not be excessive in those cases where it 1s proper to
grant bail. When this clause was carried over into our Bill of Rights,
nothing was said that indicated any different concept. The Eighth
Amendment has not prevented Congress from defining the classes

of cases in which bail shall be allowed in this country. Thus, in
criminal cases bail is not compulsory where the punishment may be

death. Indeed, the very language of the Amendment fails to say all
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arrests must be bailable." Id., at 545-546 (footnotes omitted) Shepardize

[3F] [13] Carlson v. Landon was a civil case, and we need not decide
today whether the Excessive Bail Clause speaks at all to Congress'
power to define the classes of criminal arrestees who shall be

admitted to bail. For even if we were to conclude that the Eighth
Amendment imposes some substantive limitations on the National
Legislature's powers in this area, we would still hold that the Bail
Reform Act 1s valid. Nothing in the text of the Bail Clause limits
permissible Government considerations solely to questions of flight.
The only arguable substantive limitation of the Bail Clause is that the
Government's proposed conditions of release or detention not be
"excessive" in light of the perceived evil. Of course, to determine
whether the Government's response 1S excessive, we must compare

that response against the interest the Government seeks to protect

by means of that response. Thus, when the Government has

admitted that 1ts only interest 1s in preventing flight, bail must be set
by a court at a sum designed to ensure that goal, and no more.

Stack v. Boyle, supra shepardize . We believe that Link Quick HoldingA
when Congress has mandated detention on the basis of a

compelling interest other than prevention of flight, as it has here, the
Eighth Amendment does not require release on bail.

111

[1G] [2F] [3G] [14]In Link Quick HoldingA our society liberty is the
norm, and detention prior to trial or without trial is the carefully limited
exception. We hold that the provisions for pretrial detention in the
Bail Reform Act of 1984 fall within that carefully limited exception.
The Act authorizes the detention prior to trial of arrestees charged
with serious felonies who are found after an adversary hearing to

pose a threat to the safety of individuals or to the community which

no condition of release can dispel. The numerous procedural

safeguards detailed above must attend this adversary hearing. We

are unwilling to say that this congressional determination, based as it
1s upon that primary concern of every government -- a concern for

the safety and indeed the lives of its citizens -- on 1ts face violates
either the Due Process Clause of the Fifth Amendment or the

Excessive Bail Clause of the Eighth Amendment.

The judgment of the Court of Appeals is therefore
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Reversed .

Case Text Page 9

DISSENT BY:

MARSHALL; STEVENS

DISSENT:

JUSTICE MARSHALL, with whom JUSTICE BRENNAN joins,

dissenting.

Link Concur/DissentA This case brings before the Court for the first
time a statute in which Congress declares that a person innocent of
any crime may be jailed indefinitely, pending the trial of allegations
which are legally presumed to be untrue, if the Government shows to
the satisfaction of a judge that the accused i1s likely to commit crimes,
unrelated to the pending charges, at any time in the future. Such
statutes, consistent with the usages of tyranny and the excesses of
what bitter experience teaches us to call the police state, have long
been thought incompatible with the fundamental human rights

protected by our Constitution. Today a majority of this Court holds
otherwise. Its decision disregards basic principles of justice
established centuries ago and enshrined beyond the reach of
governmental interference in the Bill of Rights.

I

A few preliminary words are necessary with respect to the majority's
treatment of the facts in this case. The two paragraphs which the
majority devotes to the procedural posture are essentially correct,
but they omit certain matters which are of substantial legal
relevance.

The Solicitor General's petition for certiorari was filed on July 21,
1986. On October 9, 1986, respondent Salerno filed a response to

the petition. No response or appearance of counsel was filed on
behalf of respondent Cafaro. The petition for certiorari was granted
on November 3, 1986.

On November 19, 1986, respondent Salerno was convicted after a

jury trial on charges unrelated to those alleged in the indictment in
this case. On January 13, 1987, Salerno was sentenced on those
charges to 100 years' imprisonment. As of that date, the Government
no longer required a pretrial detention order for the purpose of
keeping Salerno incarcerated; it could simply take him into custody

on the judgment and commitment order. The present case thus
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became moot as to respondent Salerno. nl

nl Had this judgment and commitment order been executed

immediately, as 1s the ordinary course, the present case would
certainly have been moot with respect to Salerno. On January 16,
1987, however, the District Judge who had sentenced Salerno in the
unrelated proceedings issued the following order, apparently with the
Government's consent:

"Inasmuch as defendant Anthony Salerno was not ordered detained

in this case, but 1s presently being detained pretrial in the case of
United States v. Anthony Salerno et al., SS 8 Cr. 245 (MJL),

"IT IS HEREBY ORDERED that the bail status of defendant Anthony
Salerno in the above-captioned case shall remain the same as 1t was
prior to the January 13, 1987 sentencing, pending further order of the
Court." Order in SS 85 Cr. 139 (RO) (SDNY) (Owen, J.).

This order is curious. To release on bail pending appeal "a person
who has been found guilty of an offense and sentenced to a term of

imprisonment," the District Judge was required to find "by clear and

convincing evidence that the person is not likely to flee or pose a

danger to the safety of any other person or the community if released
18 Ul S, C. § 3143 shepardize (b)(1) (1982 ed., Supp. III). In short,

the District Court which had sentenced Salerno to 100 years'

imprisonment then found, with the Government's consent, that he

was not dangerous, in a vain attempt to keep alive the controversy

as to Salerno's dangerousness before this Court.

Case Text Page 10

The situation with respect to respondent Cafaro is still more

disturbing. In early October 1986, before the Solicitor General's

petition for certiorari was granted, respondent Cafaro became a

cooperating witness, assisting the Government's investigation "by

working in a covert capacity." n2 The information that Cafaro was
cooperating with the Government was not revealed to his
codefendants, including respondent Salerno. On October 9, 1986,
respondent Cafaro was released, ostensibly "temporarily for medical
care and treatment," with the Government's consent. Docket, SS 86
Cr. 245-2, p. 6 (MJL) (SDNY) (Lowe, J.). n3 This release was
conditioned upon execution of a personal recognizance bond in the

sum of $ 1 million, under the general pretrial release provisions of 18

U. S. C. § 3141 shepardize (1982 ed., Supp. III). In short, respondent
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Cafaro became an informant and the Government agreed to his

release on bail in order that he might better serve the Government's
purposes. As to Cafaro, this case was no longer justiciable even

before certiorari was granted, but the information bearing upon the
essential 1ssue of the Court's jurisdiction was not made available to
us.

n2 This characterization of Cafaro's activities, along with an account
of the process by which Cafaro became a Government agent,

appears 1n an affidavit executed by a former Assistant United States
Attorney and filed in the District Court during proceedings in the
instant case which occurred after the case was submitted to this

Court. Affidavit of Warren Neil Eggleston, dated March 18, 1987, SS

86 Cr. 245, p. 4 (MJL) (SDNY).

n3 Further particulars of the Government's agreement with Cafaro,
including the precise terms of the agreement to release him on bail,
are not included in the record, and the Court has declined to order
that the relevant documents be placed before us.

In his reply brief in this Court, the Solicitor General stated: "On
October &8, 1986, Cafaro was temporarily released for medical

treatment. Because he is still subject to the pretrial detention order,
Cafaro's case also continues to present a live controversy." Reply
Brief for United States 1-2, n. 1. The Solicitor General did not inform
the Court that this release involved the execution of a personal
recognizance bond, nor did he reveal that Cafaro had become a
cooperating witness. I do not understand how the Solicitor General's
representation that Cafaro was "still subject to the pretrial detention
order" can be reconciled with the fact of his release on a $ 1 million
personal recognizance bond.

The Government thus invites the Court to address the facial
constitutionality of the pretrial detention statute in a case involving
two respondents, one of whom has been sentenced to a century of

jail time in another case and released pending appeal with the
Government's consent, while the other was released on bail in this
case, with the Government's consent, because he had become an
informant. These facts raise, at the very least, a substantial question
as to the Court's jurisdiction, for it is far from clear that there is now
an actual controversy between these parties. As we have recently

said, "Article IIT of the Constitution requires that there be a live case

35



or controversy at the time that a federal court decides the case; 1t 1s
not enough that there may have been a live case or controversy

when the case was decided by the court whose judgment we are
reviewing." Burke v. Barnes, 479 U.S. 361, 363 shepardize (1987); see
Sosna v. lowa, 419 U.S. 393, 402 shepardize (1975); Golden v.

Zwickler, 394 U.S. 103, 108 shepardize (1969). Only by flatly ignoring
these matters 1s the majority able to maintain the pretense that it has
jurisdiction to decide the question which it 1s in such a hurry to reach.
IT

The majority approaches respondents' challenge to the Act by

dividing the discussion into two sections, one concerned with the
substantive guarantees implicit in the Due Process Clause, and the
other concerned with the protection afforded by the Excessive Bail
Clause of the Eighth Amendment. This 1s a sterile formalism, which
divides a unitary argument into two independent parts and then
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professes to demonstrate that the parts are individually inadequate.

On the due process side of this false dichotomy appears an

argument concerning the distinction between regulatory and punitive
legislation. The majority concludes that the Act i1s a regulatory rather
than a punitive measure. The ease with which the conclusion is

reached suggests the worthlessness of the achievement. The major
premise 1s that "unless Congress expressly intended to impose

punitive restrictions, the punitive/regulatory distinction turns on
""whether an alternative purpose to which [the restriction] may
rationally be connected 1s assignable for i1t, and whether i1t appears
excessive 1n relation to the alternative purpose assigned [to 1t]."'"
Ante, at 747 (citations omitted). The majority finds that "Congress did
not formulate the pretrial detention provisions as punishment for
dangerous individuals," but instead was pursuing the "legitimate
regulatory goal" of "preventing danger to the community." Ibid. n4
shepardize Concluding that pretrial detention 1s not an excessive
solution to the problem of preventing danger to the community, the
majority thus finds that no substantive element of the guarantee of
due process invalidates the statute.

n4 Preventing danger to the community through the enactment and
enforcement of criminal laws is indeed a legitimate goal, but in our

system the achievement of that goal 1s left primarily to the States.
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The Constitution does not contain an explicit delegation to the

Federal Government of the power to define and administer the

general criminal law. The Bail Reform Act does not limit i1ts definition
of dangerousness to the likelihood that the defendant poses a

danger to others through the commission of federal crimes. Federal
preventive detention may thus be ordered under the Act when the

danger asserted by the Government is the danger that the defendant

will violate state law. The majority nowhere identifies the
constitutional source of congressional power to authorize the federal
detention of persons whose predicted future conduct would not

violate any federal statute and could not be punished by a federal
court. I can only conclude that the Court's frequently expressed
concern with the principles of federalism vanishes when it threatens

to interfere with the Court's attainment of the desired result.

This argument does not demonstrate the conclusion it purports to
justify. Let us apply the majority's reasoning to a similar, hypothetical
case. After investigation, Congress determines (not unrealistically)
that a large proportion of violent crime is perpetrated by persons who
are unemployed. It also determines, equally reasonably, that much
violent crime 1s committed at night. From amongst the panoply of
"potential solutions," Congress chooses a statute which permits,

after judicial proceedings, the imposition of a dusk-to-dawn curfew

on anyone who 1s unemployed. Since this is not a measure enacted

for the purpose of punishing the unemployed, and since the majority
finds that preventing danger to the community is a legitimate
regulatory goal, the curfew statute would, according to the majority's
analysis, be a mere "regulatory" detention statute, entirely

compatible with the substantive components of the Due Process

Clause.

The absurdity of this conclusion arises, of course, from the majority's
cramped concept of substantive due process. The majority proceeds

as though the only substantive right protected by the Due Process
Clause 1s a right to be free from punishment before conviction. The
majority's technique for infringing this right is simple: merely redefine
any measure which is claimed to be punishment as "regulation," and,
magically, the Constitution no longer prohibits 1ts imposition.
Because, as I discuss in Part III, infra, the Due Process Clause

protects other substantive rights which are infringed by this

37



legislation, the majority's argument is merely an exercise 1in
obfuscation.

The logic of the majority's Eighth Amendment analysis 1s equally
unsatisfactory. The Eighth Amendment, as the majority notes, states
that "excessive bail shall not be required." The majority then
declares, as if it were undeniable, that: "this Clause, of course, says
nothing about whether bail shall be available at all." Ante, at 752. If
excessive bail is imposed the defendant stays in jail. The same result
1s achieved if bail 1s denied altogether. Whether the magistrate sets
Case Text Page 12

bail at $ 1 billion or refuses to set bail at all, the consequences are
indistinguishable. It would be mere sophistry to suggest that the
Eighth Amendment protects against the former decision, and not the
latter. Indeed, such a result would lead to the conclusion that there
was no need for Congress to pass a preventive detention measure of

any kind; every federal magistrate and district judge could simply
refuse, despite the absence of any evidence of risk of flight or danger
to the community, to set bail. This would be entirely constitutional,
since, according to the majority, the Eighth Amendment "says

nothing about whether bail shall be available at all."

But perhaps, the majority says, this manifest absurdity can be

avoided. Perhaps the Bail Clause is addressed only to the Judiciary.

"We need not decide today," the majority says, "whether the

Excessive Bail Clause speaks at all to Congress' power to define the
classes of criminal arrestees who shall be admitted to bail." Ante, at
754. The majority is correct that this question need not be decided
today; 1t was decided long ago. Federal and state statutes which
purport to accomplish what the Eighth Amendment forbids, such as
imposing cruel and unusual punishments, may not stand. See, e. g.,
Trop v. Dulles, 356 U.S. 86 Shepardize (1958); Furman v. Georgia, 408
U.S. 238 shepardize (1972). The text of the Amendment, which provides
simply that "excessive bail shall not be required, nor excessive fines
imposed, nor cruel and unusual punishments inflicted," provides
absolutely no support for the majority's speculation that both courts
and Congress are forbidden to inflict cruel and unusual punishments,
while only the courts are forbidden to require excessive bail. n5

n5 The majority refers to the statement in Carlson v. Landon, 342

U.S. 524, 545 snepardize (1952), that the Bail Clause was adopted by
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Congress from the English Bill of Rights Act of 1689, 1 Wm. & Mary,
Sess. 2, ch. II, § I(10), and that "in England that clause has never
been thought to accord a right to bail in all cases, but merely to
provide that bail shall not be excessive in those cases where it 1s
proper to grant bail." A sufficient answer to this meager argument

was made at the time by Justice Black: "The Eighth Amendment i1s in

the American Bill of Rights of 1789, not the English Bill of Rights of
1689." Carlson v. Landon, supra, at 557 (dissenting opinion) Shepardize

. Our Bill of Rights 1s contained in a written Constitution, one of
whose purposes 1S to protect the rights of the people against
infringement by the Legislature, and its provisions, whatever their
origins, are interpreted in relation to those purposes.

The majority's attempts to deny the relevance of the Bail Clause to
this case are unavailing, but the majority is nonetheless correct that
the prohibition of excessive bail means that in order "to determine
whether the Government's response 1S excessive, we must compare

that response against the interest the Government seeks to protect

by means of that response." Ante, at 754. The majority concedes, as

1t must, that "when the Government has admitted that its only interest
1s in preventing flight, bail must be set by a court at a sum designed
to ensure that goal, and no more." Ibid. But, the majority says, "when
Congress has mandated detention on the basis of a compelling

interest other than prevention of flight, as it has here, the Eighth
Amendment does not require release on bail." Ante, at 754-755. This
conclusion follows only if the "compelling" interest upon which
Congress acted 1s an interest which the Constitution permits

Congress to further through the denial of bail. The majority does not
ask, as a result of i1ts disingenuous division of the analysis, i1f there
are any substantive limits contained in both the Eighth Amendment

and the Due Process Clause which render this system of preventive
detention unconstitutional. The majority does not ask because the
answer 1s apparent and, to the majority, inconvenient.

111

The essence of this case may be found, ironically enough, in a
provision of the Act to which the majority does not refer. Title 18 U.
S. C. § 3142 Shepardize (j) (1982 ed., Supp. III) provides that "nothing in
this section shall be construed as modifying or limiting the

presumption of innocence." But the very pith and purpose of this
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statute 1S an abhorrent limitation of the presumption of innocence.
The majority's untenable conclusion that the present Act 1is
constitutional arises from a specious denial of the role of the Bail
Case Text Page 13

Clause and the Due Process Clause in protecting the invaluable
guarantee afforded by the presumption of innocence.

"The principle that there is a presumption of innocence in favor of the
accused 1s the undoubted law, axiomatic and elementary, and 1its
enforcement lies at the foundation of the administration of our
criminal law." Coffin v. United States, 156 U.S. 432, 453 Shepardize
(1895). Our society's belief, reinforced over the centuries, that all are
innocent until the state has proved them to be guilty, like the
companion principle that guilt must be proved beyond a reasonable
doubt, 1s "implicit in the concept of ordered liberty," Palko v.
Connecticut, 302 U.S. 319, 325 shepardize (1937), and 1s established
beyond legislative contravention in the Due Process Clause. See
Estelle v. Williams, 425 U.S. 501, 503 Shepardize (1976); In re Winship,
397 U.S. 358, 364 shepardize (1970). See also Taylor v. Kentucky, 436
U.S. 478, 483 shepardize (1978); Kentucky v. Whorton, 441 U.S. 786,

790 Shepardize (1979) (Stewart, J., dissenting).

The statute now before us declares that persons who have been
indicted may be detained if a judicial officer finds clear and
convincing evidence that they pose a danger to individuals or to the
community. The statute does not authorize the Government to

imprison anyone it has evidence i1s dangerous; indictment 1s
necessary. But let us suppose that a defendant is indicted and the
Government shows by clear and convincing evidence that he is
dangerous and should be detained pending a trial, at which trial the
defendant i1s acquitted. May the Government continue to hold the
defendant in detention based upon its showing that he is dangerous?
The answer cannot be yes, for that would allow the Government to
imprison someone for uncommitted crimes based upon "proof" not
beyond a reasonable doubt. The result must therefore be that once
the indictment has failed, detention cannot continue. But our
fundamental principles of justice declare that the defendant is as
innocent on the day before his trial as he is on the morning after his
acquittal. Under this statute an untried indictment somehow acts to

permit a detention, based on other charges, which after an acquittal
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would be unconstitutional. The conclusion is inescapable that the
indictment has been turned into evidence, if not that the defendant 1s
guilty of the crime charged, then that left to his own devices he will
soon be guilty of something else. "'If i1t suffices to accuse, what will
become of the innocent?'" Coffin v. United States, supra, at Shepardize
455 (quoting Ammianus Marcellinus, Rerum Gestarum Libri Qui

Supersunt, L. XVIII, c. 1, A. D. 359).

To be sure, an indictment 1s not without legal consequences. It
establishes that there i1s probable cause to believe that an offense
was committed, and that the defendant committed i1t. Upon probable
cause a warrant for the defendant's arrest may issue; a period of
administrative detention may occur before the evidence of probable
cause 1s presented to a neutral magistrate. See Gerstein v. Pugh,

420 U.S. 103 shepardize (1975). Once a defendant has been committed

for trial he may be detained in custody if the magistrate finds that no
conditions of release will prevent him from becoming a fugitive. But
in this connection the charging instrument is evidence of nothing

more than the fact that there will be a trial, and

"release before trial i1s conditioned upon the accused's giving
adequate assurance that he will stand trial and submit to sentence if
found guilty. Like the ancient practice of securing the oaths of
responsible persons to stand as sureties for the accused, the

modern practice of requiring a bail bond or the deposit of a sum of
money subject to forfeiture serves as additional assurance of the
presence of an accused." Stack v. Boyle, 342 U.S. 1, 4-5 shepardize
(1951) (citation omitted). n6

n6 The majority states that denial of bail in capital cases has
traditionally been the rule rather than the exception. And this of
course 1s so, for it has been the considered presumption of
generations of judges that a defendant in danger of execution has an
extremely strong incentive to flee. If in any particular case the
presumed likelihood of flight should be made irrebuttable, i1t would in
all probability violate the Due Process Clause. Thus what the

majority perceives as an exception is nothing more than an example

of the traditional operation of our system of bail.
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The finding of probable cause conveys power to try, and the power

to try imports of necessity the power to assure that the processes of
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justice will not be evaded or obstructed. n7 "Pretrial detention to
prevent future crimes against society at large, however, 1s not
justified by any concern for holding a trial on the charges for which a
defendant has been arrested." 794 F.2d 64, 73 shepardize (CA2 1986)
(quoting United States v. Melendez-Carrion, 790 F.2d 984, 1002

Shepardize (CA2 1986) (opinion of Newman, J.)). The detention

purportedly authorized by this statute bears no relation to the
Government's power to try charges supported by a finding of

probable cause, and thus the interests 1t serves are outside the

scope of interests which may be considered in weighing the
excessiveness of bail under the Eighth Amendment.

n7 It 1s also true, as the majority observes, that the Government 1S
entitled to assurance, by incarceration if necessary, that a defendant
will not obstruct justice through destruction of evidence, procuring
the absence or intimidation of witnesses, or subornation of perjury.
But in such cases the Government benefits from no presumption that

any particular defendant is likely to engage in activities inimical to the
administration of justice, and the majority offers no authority for the
proposition that bail has traditionally been denied prospectively, upon
speculation that witnesses would be tampered with. Cf. Carbo v.

United States, 82 S. Ct. 662 shepardize , 7 L. Ed. 2d 769 Sshepardize (1962)
(Douglas, J., in chambers) (bail pending appeal denied when more

than 200 intimidating phone calls made to witness, who was also
severely beaten).

It 1s not a novel proposition that the Bail Clause plays a vital role in
protecting the presumption of innocence. Reviewing the application

for bail pending appeal by members of the American Communist

Party convicted under the Smith Act, 18 U. S. C. § 2385 shepardize ,
Justice Jackson wrote:

"Grave public danger is said to result from what [the defendants] may
be expected to do, in addition to what they have done since their
conviction. If I assume that defendants are disposed to commit every
opportune disloyal act helpful to Communist countries, i1t 18 still
difficult to reconcile with traditional American law the jailing of
persons by the courts because of anticipated but as yet uncommitted
crimes. Imprisonment to protect society from predicted but
unconsummated offenses is . . . unprecedented in this country and .

fraught with danger of excesses and injustice . . . ." Williamson v.
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United States, 95 L. Ed. 1379, 1382 shepardize (1950) (opinion 1in
chambers) (footnote omitted).

As Chief Justice Vinson wrote for the Court in Stack v. Boyle, supra
Shepardize : "'Unless th[e] right to bail before trial is preserved, the
presumption of innocence, secured only after centuries of struggle,
would lose 1ts meaning." 342 U.S., at 4.

v

There 1s a connection between the peculiar facts of this case and the
evident constitutional defects in the statute which the Court upholds
today. Respondent Cafaro was originally incarcerated for an
indeterminate period at the request of the Government, which

believed (or professed to believe) that his release imminently
threatened the safety of the community. That threat apparently
vanished, from the Government's point of view, when Cafaro agreed

to act as a covert agent of the Government. There could be no more
eloquent demonstration of the coercive power of authority to

imprison upon prediction, or of the dangers which the almost
inevitable abuses pose to the cherished liberties of a free society.
Case Text Page 15

"It 1s a fair summary of history to say that the safeguards of liberty
have frequently been forged in controversies involving not very nice
people." United States v. Rabinowitz, 339 U.S. 56, 69 Shepardize (1950)
(Frankfurter, J., dissenting). Honoring the presumption of innocence
1s often difficult; sometimes we must pay substantial social costs as a
result of our commitment to the values we espouse. But at the end of
the day the presumption of innocence protects the innocent; the
shortcuts we take with those whom we believe to be guilty injure only
those wrongfully accused and, ultimately, ourselves.

Throughout the world today there are men, women, and children
interned indefinitely, awaiting trials which may never come or which
may be a mockery of the word, because their governments believe

them to be "dangerous." Our Constitution, whose construction began
two centuries ago, can shelter us forever from the evils of such
unchecked power. Over 200 years it has slowly, through our efforts,
grown more durable, more expansive, and more just. But it cannot
protect us if we lack the courage, and the self-restraint, to protect
ourselves. Today a majority of the Court applies itself to an ominous

exercise in demolition. Theirs 1s truly a decision which will go forth
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without authority, and come back without respect.

I dissent.

JUSTICE STEVENS, dissenting.

Link Concur/DissentA There may be times when the Government's
interest in protecting the safety of the community will justify the brief
detention of a person who has not committed any crime, see ante, at
748-749, see also United States v. Greene, 497 F.2d 1068, 1088-

1089 shepardize (CA7 1974) (Stevens, J., dissenting). nl To use Judge
Feinberg's example, it 1s indeed difficult to accept the proposition that
the Government 1s without power to detain a person when it is a
virtual certainty that he or she would otherwise kill a group of
innocent people in the immediate future. United States v. Salerno,

794 F.2d 64, 77 shepardize (CA2 1986) (dissenting opinion). Similarly, I
am unwilling to decide today that the police may never impose a
limited curfew during a time of crisis. These questions are obviously
not presented in this case, but they lurk in the background and
preclude me from answering the question that is presented in as

broad a manner as JUSTICE MARSHALL has. Nonetheless, I firmly

agree with JUSTICE MARSHALL that the provision of the Bail

Reform Act allowing pretrial detention on the basis of future
dangerousness 1s unconstitutional. Whatever the answers are to the
questions I have mentioned, i1t is clear to me that a pending
indictment may not be given any weight in evaluating an individual's
risk to the community or the need for immediate detention.

nl "If the evidence overwhelmingly establishes that a skyjacker, for
example, was insane at the time of his act, and that he is virtually
certain to resume his violent behavior as soon as he is set free, must
we then conclude that the only way to protect society from such
predictable harm is to find an innocent man guilty of a crime he did
not have the capacity to commit?" United States v. Greene, 497

F.2d, at 1088 Shepardize .

If the evidence of imminent danger is strong enough to warrant
emergency detention, 1t should support that preventive measure
regardless of whether the person has been charged, convicted, or
acquitted of some other offense. In this case, for example, 1t 1is
unrealistic to assume that the danger to the community that was
present when respondents were at large did not justify their detention

before they were indicted, but did require that measure the moment
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that the grand jury found probable cause to believe they had
committed crimes in the past. n2 It is equally unrealistic to assume
that the danger will vanish if a jury happens to acquit them. JUSTICE
MARSHALL has demonstrated that the fact of indictment cannot,
consistent with the presumption of innocence and the Eighth
Amendment's Excessive Bail Clause, be used to create a special

class, the members of which are, alone, eligible for detention
because of future dangerousness.

n2 The Government's proof of future dangerousness was not

dependent on any prediction that, as a result of the indictment,
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respondents posed a threat to potential witnesses or to the judicial
system.

Several factors combine to give me an uneasy feeling about the case
the Court decides today. The facts set forth in Part I of JUSTICE
MARSHALL's opinion strongly support the possibility that the
Government is much more interested in litigating a "test case" than in
resolving an actual controversy concerning respondents' threat to the
safety of the community. Since Salerno has been convicted and
sentenced on other crimes, there is no need to employ novel pretrial
detention procedures against him. Cafaro's case 1s even more

curious because he is apparently at large and was content to have

his case argued by Salerno's lawyer even though his interests would
appear to conflict with Salerno's. But if the merits must be reached,
there 1s no answer to the arguments made in Parts II and III of
JUSTICE MARSHALL's dissent. His conclusion, and not the Court's,

1s faithful to the "fundamental principles as they have been
understood by the traditions of our people and our law." Lochner v.
New York, 198 U.S. 45, 76 Shepardize (1905) (Holmes, J., dissenting).
Accordingly, I respectfully dissent.
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